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This chapter reflects the measures in the Romanian Fiscal Code, which took effect on 1 January 2004, and subsequent amendments to the code, including amendments that are effective from 1 January 2008. Because of these and other recent changes, readers should obtain further information before engaging in transactions.

A. At a Glance

Corporate Income Tax Rate (%)
16
(a)
Capital Gains Tax Rate (%)
16
(a)
Branch Tax Rate (%)
16
(a)
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16
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16
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  Royalties
16
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16
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16
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16
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20
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  Carryback
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                                                           5 (7 starting 2009)
(a)
See Section B.

(b)
These withholding taxes are final.

(c)
Effective from 1 January 2007, dividends paid by a Romanian legal entity to a legal entity resident in an EU member state or to a permanent establishment of an entity from another EU member state that is located in another EU member state are exempt from withholding tax if the beneficiary of the dividends owned at least 15% of the participation titles (for example, shares) in the Romanian legal entity for an uninterrupted period of at least two years that ended on the date of payment of the dividend. The minimum shareholding requirement will be reduced to 10%, effective from 2009.

(d)
This withholding tax applies only if the income is not attributable to a permanent establishment in Romania.

(e)
The following types of interest derived by non-residents are not subject to withholding tax: interest on current deposits or accounts; interest from external instruments and credits and receivable titles representing external credits, which are contracted directly or through the issuance of titles or bonds; interest related to the issuance of state bonds on the domestic and foreign capital markets if such instruments or titles are issued or guaranteed by the Romanian government, local councils, the National Bank of Romania or banks that act in the capacity of an agent of the Romanian government; interest on debt instruments or titles issued by Romanian companies, if the debt instruments or titles are traded on a securities market regulated by the relevant authority in the state where such market is located and if the interest is paid to a person that is not a related party with respect to the issuer of the debt instruments or titles.

(f)
The rate is 10% for interest and royalties if the beneficial owner is a legal person resident in an EU member state or a permanent establishment of an entity from another EU member state that is located in another EU member state and if the beneficial owner of interest or royalties holds at least 25% of the value or number of participation titles in the Romanian entity for an uninterrupted period of at least two years that ends on the payment date of the interest or royalties. The 10% rate applies during the transitional period beginning with the date of Romania’s accession to the EU (1 January 2007) and ending on 31 December 2010.

B. Taxes on Corporate Income and Gains

Corporate Income Tax. Resident entities are subject to tax on their worldwide income. An entity is resident in Romania if it is incorporated in Romania or if its place of effective management and control is located in Romania.

Associations or consortia, which are not considered separate legal persons in Romania, are tax transparent. For such associations between Romanian legal entities and individuals or foreign entities, the tax is calculated and paid by the Romanian legal entities on behalf of the partners.

Non-resident companies that do not have an effective place of management in Romania are subject to tax on their Romanian-source income only, including capital gains derived from specified transactions (see Capital Gains below).

Rates of Corporate Income Tax. The standard rate of income tax for Romanian companies is 16%.

Non-resident companies that do not have an effective place of management in Romania are taxed in Romania at the standard rate of 16% on earnings derived from their operations in Romania through branches, permanent establishments or consortia entered into with Romanian partners. A permanent establishment of a foreign company in Romania may be constituted in certain forms, including the following: an office; a branch; an agency; a factory; a mine; a place of extraction for gas or oil; and a building site that exists for a period exceeding six months. Foreign companies are also normally taxable in Romania at the standard profits tax rate on profits derived in Romania from real estate located in Romania and the exploitation of natural resources, as well as on certain capital gains (see Capital Gains below).

Tax Incentives. Romania offers certain tax incentives, some of which are summarized below.

Profits Tax. The Fiscal Code contains measures allowing companies to claim accelerated depreciation.

The Fiscal Code allows “sponsorship” expenses to be claimed as a credit against profits tax due, subject to certain limitations. Under the Sponsorship Law, “sponsorship” is defined as “the juridical deed by which two persons agree upon the transfer of the ownership right upon certain material goods or financial means, in order to support the activity without lucrative scope, carried out by one of them…” The tax credit for sponsorship expenses is limited to the lower of the following:

•
0.3% of the company’s turnover; and

•
20% of the profits tax due.
In 2009, the profits tax will not apply to gains from transactions on the Romanian stock exchanges.
Industrial Parks. Companies administering industrial parks (administrator companies) may benefit from the following incentives:

•
Exemption from taxes due on conversion of agricultural land to be used for industrial parks;

•
Buildings, constructions and land located inside industrial parks are exempt from building tax and land tax; and

•
Other incentives, which may be granted by the local authorities. 

Free-Trade Zones. The following tax benefits are available to companies performing activities in free-trade zones:

•
Value-added tax (VAT) exemption for supplies of goods to be placed in a free-trade zone and for supplies of goods made in a free-trade zone;

•
Exemption from customs duties for foreign goods introduced into free-trade zones for storage purposes; and

•
State aid for investments performed in free-trade zones.

Capital Gains. Capital gains are included in taxable income and taxed at the normal profits tax rate. Capital gains derived by non-resident companies are also subject to the standard 16% tax rate if they are derived from the disposal of the following: immovable property located in Romania; participation titles in a Romanian company, or a company with fixed assets that primarily consist of, directly or indirectly, immovable property located in Romania.

Administration. In general, the tax year is the calendar year.

Under the profits tax law, companies must file tax returns and pay profits tax quarterly (except for banks) by the 25th day of the first month of the following quarter. 

Banks must also declare profits tax quarterly and pay profits tax in four quarterly advance payments. The payments are based on the profits tax for the preceding year, adjusted by the inflation rate. An exception applies to newly established banks and banks that recorded a tax loss in the preceding year. These banks apply the 16% rate to the accounting profit of the current quarter. No tax payment is required for a quarter in which an accounting loss is recorded.

Beginning with 2010, all companies must follow the advance payment procedure described above for banks.

The annual profits tax declaration must be filed and any balance of annual profits tax paid by 15 April of the following year.

Late payment interest at a rate of 0.1% per day of delay is imposed for the failure to pay the tax due by the deadline.

Dividends. Dividends paid by Romanian companies to resident companies are subject to a 10% withholding tax. The 10% tax is considered a final tax and, accordingly, the dividends are not included in the taxable incomes of the recipient.

Dividends paid by Romanian companies to resident individuals and non-resident companies and individuals are subject to a 16% withholding tax. However, effective from 1 January 2007, dividends paid by a Romanian legal entity to a legal entity resident in another EU member state or to a permanent establishment of an entity from another EU member state that is located in another EU member state are exempt from withholding tax if the beneficiary of the dividends owned at least 15% of the participation titles in the Romanian legal entity for an uninterrupted period of at least two years that ended on the date of payment of the dividend. The minimum shareholding requirement will be reduced to 10%, effective from 2009.

Foreign Tax Relief. Foreign taxes may be credited against Romanian taxes.

C. Determination of Trading Income

General. In general, all income that is booked as revenue is included in taxable income. However, dividends received by a Romanian company from another Romanian company are not taxable, as well as dividends received by a Romanian company from an EU resident subsidiary and dividends received by Romanian permanent establishments of EU companies if certain conditions are satisfied.

In general, only expenses related to the earning of taxable income are deductible for tax purposes. However, some items are deductible within specified limits, e.g.:

•
Protocol and entertainment expenses (for example, gifts to clients and business lunches), up to 2% of the adjusted annual accounting profit before tax;

•
Employee-related expenses (social expenses), up to 2% of the total salary cost;

•
Contributions to the legal reserve fund, generally up to 5% of the annual accounting profit before tax, until the reserve fund reaches 20% of share capital;

•
Certain provisions.

Some expenses are not deductible for tax purposes, e.g. interest on loans that are subject to the debt-to-equity rules (see Section E), to the extent that it exceeds the following limits:

- For loans denominated in lei (RON), the level of the reference interest rate published by the National Bank of Romania (NBR) for the last month of the quarter; and

- For loans denominated in foreign currencies, an annual interest rate of 7%.

Tax Depreciation. The following are the permissible depreciation methods:

•
Buildings: straight-line depreciation;

•
Equipment: straight-line, reduced-balance or accelerated depreciation; and

•
Other depreciable assets: straight-line or reduced-balance depreciation.

The depreciation method must be applied consistently. Land may not be depreciated.

For tax depreciation purposes, useful lives are prescribed by law. 
Under the accelerated depreciation method, the assets are depreciated at a 50% rate in the year of purchase, and the balance of the value is deducted using the straight-line method during the remaining useful life of the asset.

Patents, licenses, know-how, manufacturers’ brands, trademarks and service marks, as well as other similar industrial and commercial property rights, are depreciated during the contract period or during the period in which the purchaser intends to use the rights.

Expenses for the production or purchase of software programs are deductible on a straight-line basis over three years. The reduced-balance and accelerated depreciation methods may be used for patents.

Goodwill cannot be depreciated for tax purposes.

Revaluations of the book value of land and fixed assets carried out before 31 December 2003 are taken into account for tax purposes. Revaluations carried out after 1 January 2007, as well as the part remaining undepreciated as of 31 December 2006 with respect to revaluations carried out between 1 January 2004 and 31 December 2006, are also taken into consideration for tax purposes.

Relief for Losses. Tax losses may be carried forward for five years (seven starting 2009) and are not adjusted for inflation. Losses of entities that cease to exist as a result of a split-up or merger may not be carried forward. Losses may not be carried back.

Groups of Companies. Although the Romanian law provides financial accounting rules for the consolidation of companies, the tax law treats each group company individually for tax purposes.

D. Other Significant Taxes

The following table summarizes other significant taxes.

Nature of Tax
Rate (%)

Value-added tax; certain enterprises, products
 and services are exempt, including banks,
 financial intermediaries and insurance com-
 panies; standard rate
19
Special consumption (excise) taxes, on energy
 products, beverages, cigarettes, coffee and
 luxury products; taxes are imposed at speci-
 fied amounts per unit on certain products (for
 example, coffee and alcohol) and at percentage
 rates for other products; percentage rates
  Luxury goods
10 to 55
  Weapons
100
Social security contributions; paid by em-
 ployers on the total gross realized salaries
 (rates starting 1 December 2008)
  Social Insurance Fund; rate varies according
   to work conditions
18 to 28
  Health Fund
5.2
  Unemployment Fund
0.5
  Labor Chamber Commission; rate varies
   according to whether the Labor Chamber
   or the company maintains the labor books
0.25/0.75
  National Insurance Fund for Labor Accidents
   and Professional Diseases
0.4 to 2
  Fund for Guarantee of Salary
   Payment Liabilities; this fund finances the
    payment of salary debts resulting from labor
    agreements entered into between employees
    and employers against which an insolvency
    procedure has begun
0.25
Tax on cars; computed based on pollution norms,
 cylindrical capacity and age
Various

E. Miscellaneous Matters

Transfer Pricing. Under the provisions of the Romanian Fiscal Code, for transactions between related parties, the tax authorities may adjust the amount of income or expenses of either party to reflect the market value of the goods or services provided in the transaction. Such reassessment affects only the tax position of the Romanian entity. It does not affect the entity’s financial statements.

The law indicates that in applying the domestic transfer-pricing measures, the Romanian tax authorities must also take into account the Organization for Economic Cooperation and Development (OECD) Transfer-Pricing Guidelines.

On request, Romanian entities performing transactions with non-resident related parties must make available to the tax authorities a file containing the transfer-pricing documentation. The specific content of the respective file has been regulated.

Debt-to-Equity Rules. Interest expenses are fully deductible if the debt-to-equity ratio is positive and no more than 3:1. Only loans granted for a period of greater than one year are included in the debt-to-equity computation. If the 3:1 threshold is exceeded, interest expenses on such loans and losses from foreign-exchange differences related to such loans are not deductible, but they may be carried forward to the following tax years until they are fully deducted.

Interest and foreign-exchange losses are not subject to the debt-to-equity rules if the loans satisfy any of the following conditions:

•
They are granted by international development banks or similar organizations, Romanian or foreign credit institutions, non-banking financial institutions or legal persons granting credits according to the law;

•
They relate to bonds traded on a regulated market; or

•
They are guaranteed by the state.

F. Treaty Withholding Tax Rates

The following table shows the applicable withholding rates under Romania’s bilateral tax treaties.


Dividends (ff)
Interest (gg)
Royalties (gg)

%
%
%

Albania
10/15
(a)
10

15
Algeria
15

15

15
Armenia
5/10
(a)
10

10
Australia
5/15
(b)
10

10
Austria
0/5
(a)
0/3
(n)
3
Azerbaijan
5/10
(a)
8

10
Bangladesh
10/15
(b)
10

10
Belarus
10

10

15
Belgium
5/15
(a)
10

5
Bulgaria
10/15
(a)
15

15
Canada
5/15
(b)
10

5/10
(r)
China
10

10

7
Costa Rica (dd)
5/15
(a)
10

10
Croatia
5

10

10
Cyprus
10

10

0/5
(e)
Czech Republic
10

7

10
Denmark
10/15
(a)
10

10
Ecuador
15

10

10
Egypt
10

15

15
Estonia
10

10

10
Ethiopia (dd)
10

15

15
Finland
5

5

2.5/5
(f)
France
10

10

10
Georgia
8

10

5
Germany
5/15
(b)
0/3
(g)
3
Greece
20/45
(h)
10

5/7
(i)
Hungary
5/15
(j)
15

10
India
15/20
(a)
15

22.5
Indonesia
12.5/15
(a)
12.5

12.5/15
(k)
Iran (dd)
10

8

10
Ireland
3

0/3
(l)
0/3
(i)
Israel
15

0/10/15
(m)
10
Italy
10

10

10
Japan
10

10

10/15
(i)
Jordan
15

12.5

15
Kazakhstan
10

10

10
Kuwait
1

1

20
Latvia
10

10

10
Lebanon
5

5

5
Lithuania
10

10

10
Luxembourg
5/15
(a)
10
(c)
10
Macedonia
5

10

10
Malaysia
0/10
(o)
0/15
(p)
0/12
(q)
Malta
5/30
(h)
5

5
Mexico
10

15

15
Moldova
10

10

10/15
(k)
Morocco
10

10

10
Namibia
15

15

15
Netherlands
0/5/15
(s)
0/3
(t)
0/3
(t)
Nigeria
12.5

12.5

12.5
North Korea
10

10

10
Norway
10

10

10
Pakistan
10

10

12.5
Philippines
10/15
(a)
10/15
(u)
10/15/25
(v)
Poland
5/15
(a)
10

10
Portugal
10/15
(ee)
10

10
Qatar (dd)
3

3

5
Russian Federation
15

15

10
Singapore
5

5

5

Slovak Republic
10

10

10/15
(k)
Slovenia
5

5

5
South Africa
15

15

15
South Korea
7/10
(a)
0/10
(x)
7/10
(k)
Spain
10/15
(a)
10

10
Sri Lanka
12.5

10

10
Sudan
15

10

10
Sweden
10

10

10
Switzerland
10

10

0/10
(w)
Syria
0

7.5

10/15
(d)
Thailand
15/20
(a)
10/20/25
(z)
15
Tunisia
12

10

12
Turkey
15

10

10
Ukraine
10/15
(a)
10

10/15
(k)
United Arab
 Emirates
0/3
(y)
3

0/3
(aa)
United Kingdom
10/15
(a)
10

10/15
(i)
United States
10

10

10/15
(i)
Uzbekistan
10

10

10
Vietnam
15

10

15
Yugoslavia
 (Federal Republic of)
10

10

10
Yugoslavia
 (former) (bb)
5

7.5

10
Zambia
10

10

15
Non-treaty countries
16

0/16
(cc)
16

(a)
The lower rate applies if the beneficiary of dividends is a company owning at least 25% of the capital of the payer.

(b)
The lower rate applies if the beneficiary of dividends is a company owning at least 10% of the capital of the payer.

(c)
A 0% rate applies if the indebtedness on which the interest is paid is guaranteed, insured, or financed by the other contracting state or by a financial institution that is a resident of the other contracting state.

(d)
The 10% rate applies to cultural royalties.

(e)
The 5% rate applies to royalties paid for patents, brands, designs and models and know-how.

(f)
The 2.5% rate applies to royalties relating to computer software or industrial equipment.

(g)
The 0% applies to interest paid to the German government, Deutsche Bundesbank Kreditanstalt fur Wiederaufbau or Deutsche Investitions und Entwicklungsgesellschaft (DEG); and to interest paid on a loan guaranteed by Hermes-Deckung. The 0% rate also applies to interest paid to the Romanian government if it is derived and beneficially owned by the certain types of institutions (for example, the Romanian government, an administrative-territorial unit, a local authority, or an agency, bank unit or institution of the Romanian government) or if the debt claims of Romanian residents are warranted, insured or financed by a financial institution wholly owned by the Romanian government. In addition, as long as Germany does not impose taxes on interest, Romania may not tax interest. The protocol to the treaty provides that the following types of interest may be taxed only in the state where the interest arises and according to the law of that state if such interest is deductible for profits tax purposes at the level of the debtor: interest derived from rights or debt claims carrying a right to participate in profits; interest linked to the borrower’s profits; and interest derived from profit-sharing bonds.

(h)
The lower rate applies to dividends paid by companies resident in Romania.

(i)
The lower rate applies to cultural royalties.

(j)
The lower rate applies if the beneficiary of dividends is a company owning at least 40% of the capital of the payer.

(k)
The lower rate applies to payments received for the use of, or the right to use, patents, trademarks, designs or models, plans, secret formulas and processes, or industrial, commercial or scientific equipment, and for information concerning industrial, commercial or scientific experience.

(l)
The 0% rate applies to the following types of interest: interest paid in connection with sales on credit of industrial, commercial or scientific equipment; interest on loans granted by banks or other financial institutions (including insurance companies); and interest on loans with a term of greater than two years.

(m)
The 0% rate applies to interest arising in one contracting state with respect to debentures, public funds or similar instruments of the government that is paid to residents of the other contracting state and to interest on loans granted or guaranteed by the National Bank of Romania or by the Bank of Israel. The 15% rate applies to interest paid with respect to sales on credit of merchandise or industrial, commercial or scientific equipment and to interest on loans granted by banks. The 10% rate applies to other interest.

(n)
The rate is 0% for as long as Austrian law does not impose withholding tax on interest paid to Romanian residents.

(o)
The 0% rate applies to dividends paid by a company resident in Malaysia to a Romanian resident; the 10% rate applies to dividends paid by a company resident in Romania to a Malaysian resident.

(p)
The 0% rate applies to interest paid on long-term loans to Romanian residents.

(q)
The 0% rate applies to approved industrial royalties derived in Malaysia by Romanian residents.

(r)
The 5% rate applies to the following types of royalties:


•  Copyright royalties and similar payments with respect to the production or reproduction of literary, dramatic, musical or other artistic works. However, royalties with respect to motion picture films and royalties with respect to works on film or videotape or other means of reproduction for use in connection with television broadcasting do not qualify for the 5% rate.


•  Royalties for the use of, or the right to use, computer software, patents or information concerning industrial, commercial or scientific experience. However, royalties provided with respect to rental or franchise agreements do not qualify for the 5% rate.

(s)
The 0% rate applies if the beneficiary of the dividends is a company owning at least 25% of the capital of the payer. The 5% rate applies if the beneficiary of the dividends is a company owning at least 10% of the capital of the payer. The 15% rate applies to other dividends.

(t)
Romania will not impose withholding tax on interest and royalties paid to Dutch residents as long as Dutch domestic law does not impose withholding tax on these types of payments.

(u)
The lower rate applies to interest related to sales on credit of equipment, loans granted by a bank or public issues of bonds and debentures.

(v)
The 10% rate applies to royalties paid by a company that is registered as a foreign investor and is engaged in an activity in a priority economic field. The 15% rate applies to royalties related to film or television production. The 25% rate applies to other royalties.

(w)
Romania will not impose withholding tax on royalties paid to Swiss residents for as long as Swiss domestic law does not impose withholding tax on royalties.

(x)
The 0% rate applies to interest related to sales on credit of industrial and scientific equipment, as well as to interest on loans granted or guaranteed by the contracting states.

(y)
The 0% rate applies if the beneficial owner of the dividends is one of the following:


•  The government of a contracting state or an institution or entity of the government; or


•  A company resident in a contracting state of which at least 25% of the capital is owned directly or indirectly by the government or government institutions of a contracting state.

(z)
The 10% rate applies if the beneficiary of the interest is a financial company, including an insurance company. The 20% rate applies to interest with respect to sales on credit. The 25% rate applies to other interest payments.

(aa)
The lower rate applies to approved industrial royalties.

(bb)
This treaty is currently applied only to Bosnia-Herzegovina.

(cc)
The 0% rate applies to the following types of interest: 


•  Interest on current deposits or accounts;


•  Interest from external instruments and credits and receivable titles representing external credits, which are contracted directly or through the issuance of titles or bonds; 


•  Interest related to the issuance of state bonds on the domestic and foreign capital markets, if such instruments or titles are issued or guaranteed by the Romanian government, local councils, the National Bank of Romania or banks that act in the capacity of an agent of the Romanian government; and


•  Interest to debt instruments or titles issued by Romanian companies if the debt instruments or titles are traded on a securities market regulated by the relevant authority in the state where such market is located and if the interest is paid to a person that is not a related party of the issuer of the debt instrument or title.


The 16% rate applies to other interest payments.

(dd)
The Romanian parliament has ratified the treaty, but the treaty is not yet effective.

(ee)
The lower rate applies if the beneficiary of dividends owns at least 25% of the capital of the payer for an uninterrupted period of two years before the payment of the dividends.

(ff)
In line with an EU directive, for dividends paid to companies residing in the EU, the following rules apply:


•  The withholding tax rate in Romania is 0% if the beneficiary of the dividends owns at least 15% of the capital of the payer for an uninterrupted period of two years before the payment of the dividends. Beginning with 2009, the minimum required percentage holding will be 10%.


•  The withholding tax rate in Romania is 16% if the conditions mentioned above are not satisfied.

(gg)
In line with an EU directive, for interest and royalties paid to companies residing in the EU, the following rules apply:


•  Until 31 December 2010, the withholding tax rate in Romania is 10% if the beneficiary holds at least 25% of the capital of the payer for an uninterrupted period of two years ending on the date of the payment;


•  Beginning on 1 January 2011, payments of interest and royalties will not be subject to withholding tax in Romania if the minimum holding threshold and period mentioned above are satisfied; and


•  The withholding tax rate in Romania is 16% if the conditions mentioned above are not satisfied.
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